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The facts here are substantially similar to all previous

cases briefed.

I.

WHETHER OR NOT THE COURT ERRED IN

OVERRULING DEFENDANTS' DEMURRER
TO THE COMPLAINT FILED.

The demurrer was overruled by consent and no ex-

ception taken. It was a general demurrer and did not

raise the subject of the statute of limitations. The

complaint alleged non-residence which tolls the running

of the statute. We have covered this identical argu-

ment in the Melin brief at page 3 thereof.
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11.

WHETHER OR NOT THE COURT ERRED IN

INTERRUPTING THE CROSS - EXAMINA-
TION OF HERBERT C. DAVIS, A WITNESS
FOR APPELLEE, WHEN APPELLANT
SOUGHT TO INTERROGATE HIM ABOUT
THE DETAILS OF THE HOG BUSINESS.

It will be observed that the last question asked the

witness was whether or not he succeeded or failed in

raising hogs. The witness answered the question. The

court interrogated counsel as to w^iat was the materi-

ality of this line of questioning. Counsel responded

that he was going into the witness' ability as a farmer.

The court said, "oh no," inferentially telling counsel

that he was not going into his ability as a farmer but

as a hog raiser. Counsel did not further pursue that

line of questioning, but stated that *'We save an ex-

ception."

This is just another episode showing how appellant

was constantly attempting to make a record.

The court did not rule on the admissibility or in-

admissibility of this testimony at all. It merely dis-

puted counsel's statement which was plainly incorrect.

Counsel then completely dropped that line of immaterial

examination.

There is a large discretion vested in the trial court

in the conduct of the trial. The court may, without

objection being made, prohibit litigants from going into

immaterial matters and w^asting the time of the court.

Appellant cites 38 Cyc. 193 as being authority for
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the opposite of this rule. The statement made at that

place in that work goes only to the proposition of

whether or not the jury can consider evidence which

has been admitted, despite the fact that it would have

been objectionable had a timely objection been made.

In the absence of a motion to strike out the evidence

or some objection of the litigants, such evidence is

properly before the jury. It would seem that the prop-

ositions are entirely different.

III.

WHETHER OR NOT THE COURT ERRED IN

SUSTAINING THE OBJECTION TO THE
QUESTIONS PROPOUNDED TO H. M. ED-

MUNDS AS A WITNESS ON THE GROUNDS
THAT HE WAS NOT QUALIFIED.

It will be observed that appellant was there attempt^

ing to qualify a man by the name of H. M. Edmunds

whom the record shows was a poultryman in the Rio

Linda district and had been such since 1923. The sale

in the present case was made at about the time that

Edmunds came to Rio Linda. The witness had been

asked, in addition to the above, if he at the time of

the trial was familiar with lands out through the Rio

Linda district; if he knew the McKew place; if he

had ever been on it, and if he had ever examined it.

With this showing of knowledge, he was asked the

further question if he knew the reasonable market value

of the McKew property as of the month of June, 1923.

Appellee expected that the witness intended to give

what he conceived to be the value of the land along

with his statement as to whether or not he knew of
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the reasonable market value at this antecedent date.

For that reason, the objection was made to the ques-

tion upon the ground that a proper foundation had not

been laid. This objection was sustained. Thereupon

appellant attempted further to qualify the witness by

a question asked him if he at the time of the trial was

familiar with the market value of the land in that dis-

trict, to which the witness stated that he was to a

certain extent. He was asked if he knew of any sales

having been made around and through the district, and

whether or not he knew w^hat the land was adapted to

and whether or not he himself owned land in that dis-

trict. All of these later questions related to the date

of the trial. He was then asked whether or not he

knew the market value of the McKew property as of

June, 1923, and was directed to answer "yes" or **no.'*

The witness answered **yes.'* He was then asked w^hat

the value was at that time, to-wit: June, 1923. An

objection was made and the court elicited from the

witness the fact that he did not know of sales in the

district, but that he did know of them throughout the

state. Thereupon the objection was sustained.

We submit that the court's ruling was correct. The

facts testified to by the witness disclosed the fact that

he had no knowledge whatsoever of these lands back

in 1923. He was just as green, at that time, as was

the plaintiff in this case. His mere conclusion that he

knew the value under these circumstances would not

suffice to qualify him to give an opinion.

As we pointed out in the Emil Johnson case No. 5692,

there is a wide discretion vested in the trial court in

determining whether or not an expert witness has



qualified.

Hood vs. Bekins Van & St or. Co., 178 Cal. 150
at 152; 172 Pac. 594.

Kirstein vs. Bekins Van & St or. Co., 27 Cal.

App. 586; 150 Pac. 999.
Willard vs. Valley Gas & Fuel Co., 171 Cal. 9;

151 Pac. 286.

The case relied upon by the appellant is Spring Valley

Water Co. vs. Drinkhonse, 92 Cal. 528—the question

of an owner of property for twenty years who was

not allowed to give an opinion thereon. There is a

wide distinction between the owner of property giving

an opinion and other persons.

10 Cal. Jur. 1023.

McGowan vs. Burg Bros., 210 Pac. 545 at 547;

59 Cal. App. 219.

IV.

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY AS SET OUT IN

THE ABOVE CAPTIONED POINT OF AP-

PELLANT.

(a) The appellant here complained of an explana-

tion made by the trial court to the jury which in effect

told the jury that a defrauded party in order to recover

did not have to prove the representations in the exact

language of the pleadings, and that they did not have

to prove all of the false representations alleged.

The only criticism made to this instruction is thai

it authorized a recovery in the event the land was

worth as much or more than was paid for it. Tht

court was not discussing the matter of damages at all

It was instructing the jury upon the branch of the cas(
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denominated by appellant in other cases as "representa-

tions." It instructed the jury upon this subject on

pages 147, 150, 151, 152 and ended on page 153 of the

Transcript. It pointed out that the plaintiff must prove

^he substance of its charge as to representations and

then proceeds to the next step, which is whether 01

not the representations were false.

(b) The exceptions of appellant are on pages 165

and 166 of the transcript. We do not find anything

in the exceptions w^hich seem to relate at all to this

instruction. The subject matter of the instruction, as

we g-ather it, is, that a party to a civil action must

prove the substance of the issues—one of the cardinal

rules of evidence. It is not even referred to in the

exceptions by any genera i language. We submit that

appellant cannot be heard thereon.

V.

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY UPON THE RE-

SPONSIBILITY OF APPELLANT FOR THE
ACTS OF HIS AGENTS.

(a) We also say, as we said concerning the last

point, there is no exception that we can find that refers

to the criticized instruction. The point therefore is

not properly before this court.

(b) The only criticism directed to this instruction is

that there was left out of the instruction the qualifi-

cation that an agent must act within the scope of his

employment. There was no claim in the trial of this

case that any agent went beyond the scope of his em-



ployment and hence an instruction upon that subject

would not be proper. Furthermore, appellant did not

complain of this to the court below, at all.

VI.

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY ON THE SUF-

FICIENCY OF PROOF OF FALSE REPRE-
SENTATIONS.

(a) The only exception is as follows:

"As to that phase of it governing the proof of

the falsity of the representations being sufficient

to entitle the plaintiff to a verdict."

(Transcript, page 165.)

We submit such an exception is insufficient for the

reasons pointed out in the previous cases upon the

subject.

(b) The comment of the court upon the proof of

representations was completely justified by the evidence.

The pamphlet issued by appellant is susceptible to no

other interpretation. As we pointed out in our brief

in the case of Sacramento Sithnrhan Fruit Lands Com-

pany vs. Elm, at pages i, 2 and 6, both inclusive, there

were a few catch phrases in the pamphlet through

which it sought to escape liability. But construing the

writing as it would be construed by the ordinary reader,

there is no other conclusion ta be drawn from it. It

states that appellant's lands are uniform in quality and

character, that they had proven themselves especially

well adapted to the growing of various kinds of fruits

and vegetables, and that these representations went to

all of its lands.
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VII.

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY CONCERNING
THE REPRESENTATIONS OF VALUE
UNDER THE CIRCUMSTANCES BEING A
REPRESENTATION OF FACT.

(a) As we pointed out in the Melin brief, at page 6

thereof, a representation of vakie made under the cir-

cumstances of this case is, as a matter of law, a repre-

sentation of fact. We cited to the court the case of

Harris vs. Miller, 196 Cal. 8, and quoted from it at

page 13. In that case the trial court had held that

the statement that there was a $4000.00 crop of oranges

on the trees of a certain orchard was but a statement

of opinion, and not a representation of fact. The Cali-

fornia Supreme Court held that under the circumstances

of that case (which are not as persuasive for plaintiff

as are the ones here), such a statement was a represen-

tation of fact, as a matter of law.

Appellant has cited the same cases in support of this

proposition as it did in the Melin case. It also makes

an abortive citation of 26 Corpus Juris., 12 15- 12 17,

wherein it has omitted the part damaging to itself. We
have discussed those authorities in the Melin brief, page

7, above referred to.

Of course, where there is a doubt as to whether or

not a statement is one of opinion or fact, the question

is for the jury.

But, under the authorities, where the parties are bound

to rely upon the other party for their information there
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is no doubt, and the representation becomes one of fact.

VIII.

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY WITH REFERENCE
TO THE TESTIMONY OF THE WITNESSES
CRINKLEY, TWINING AND McNAUGHTON,
OTHER WITNESSES FOR THE APPELLANT.

(a) The only exception taken to this is as follows:

''The instructions of the court with reference to

the witnesses Crinkley, Twining and McNaughton.^'
(Transcript, page 165.)

We submit that the exception is insufficient.

(b) Counsel criticises the trial court under this head-

ing, claiming that it gave favorable mention of the testi-

mony of the witness Davis; pointed out that the witness

Twining was evasive (which he was), and the fact that

witness Jarvis was impeached.

As to the witness Twining, throughout the trial of

these cases, he would never come out flat-footed and

say that the lands were as represented. But in the

Elm case he stated: 'T did not say the soil on the Elm

place to be especially adapted to fruit, and I did not

say that it was; I said that it could be raised."

Elm Transcript, page 126.

In the case at bar he got around the proposition by

saying, in answer to the question, ''Well, it is a good

soil." Why this evasiveness of Twining's should not

be pointed out to the jury in analyzing his testimony

as the court analyzed all of the witnesses* testimony

is not clear. In fact, this witness' evasiveness was one
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of the strongest points in appellee's case, and was one

of the most important things in connection with the

witness' testimony.

As to the impeachment of the witness Jarvis, why

should not the court point out this impeachment in

analyzing his testimony? The court did it in a fair

manner. It pointed out that there was a conflict upon

the subject and that the question was for the jury to

determine.

We believe that the comments of the court were fair

and just, and that the evidence of the witnesses was

such as to require the mention of these matters, if

comir.ent was to be had upon their testimony.

IX.

WHETHER OR NOT THE COURT ERRED IN RE-

FUSING TO INSTRUCT THE JURY ON THE
SUBJECT OF PLAINTIFFS' INSPECTION OF
THE LAND.

(a) The only exception is as follows:

''Also upon the refusal of the court to instruct

upon the subject of inspection by the plaintiffs."

(Transcript, page i66.)

We submit that this exception is insufficient under

the authorities. In the Melin case, appellant urged this

same alleged error under an exception entirely differ-

ent. (See Melin brief, page 24.)

(b) The offered instruction is improper. As we

pointed out in the Melin brief, page 24 thereof, an

instruction almost identical with the one offered by
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appellant was held to be reversible error in the Cali-

fornia Supreme Court in the case of Teague vs. Hall,

lyi Cal. 668 at 670. It is the law as set forth in that

case, that a party may act upon a positive representa-

tion of fact notwithstanding that means of knowledge

were especially open to him.

This doctrine of law is also supported in

French vs. Freeman, 191 Cal. 579, and
Tarke vs. Bingham, 123 Cal. 163 at 166.

(c) The court's instruction covered the point.

X.

WHETHER OR NOT THE COURT ERRED IN

NOT HOLDING THAT PLAINTIFF WAS
BARRED BY THE STATUTE OF LIMITA-

TIONS BY DENYING THE MOTION FOR A
DIRECTED VERDICT, AND BY REFUSING
INSTRUCTIONS PROPOSED BY APPELLANT
AND THE INSTRUCTIONS GIVEN UPON
THE SUBJECT.

(a) The court did not so hold. It submitted the

matter to the jury.

(b) The record shows the appellant to be a foreign

corporation, a non-resident of the state, and not during

its absence entitled to the benefit of the statute.

(c) There was no motion made for an instructed

verdict. The assumption in the title above to that effect

is false. Under the circumstances the evidence may

not be reviewed.

Sacramento Suburban Fruit Lands Co. vs. Elm,
29 Fed. (2d) 233.



— 12—
(d) The statute as a matter of fact, did not run.

Appellees resided in Winnipeg, Canada. The purchase

was made on October 25, 1923; their suit was thereafter

on the 9th day of August, 1927. Under appellant's

argument, he was bound, as a matter of law, to have

discovered this before the 9th day of August, 1924,

or within approximately nine months after he came

to California and settled in appellant's colony.

We submit that the law regarding the statute of

limitations is not that severe.

XL

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY ON THE QUES-
TION OF DEFENDANT'S INTENT.

(a) The only exception to this subject that we can

find is as follows:

^'The defendant excepts to any instruction on the

subject of intent."

(Transcript, page 165.)

This is insufficient.

(b) There is certainly nothing in the exceptions that

would call the court's attention to the instruction quoted

on page 37 of appellant's brief. The court completely

covered the matter as follows:

"On the intent of the defendant, it was not

necessary that the defendant should have had any
intent to cheat the plaintiffs. If it intended to

make false representations to induce the plaintiffs

to rely upon them and to enter into the bargain,

that is all the intent that is necessary to make out

a cause of action."

(Transcript, page 166.)
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We submit that the instruction is correct, if an intent

is necessary.

Aside from the foregoing, an intent to deceive is not

always necessary, as is pointed out in

Sprcckels vs. Gorrill, 152 Cal. 387.

XII.

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY AS STATED IN

APPELLANT'S BRIEF AT PAGE 39 THERE-
OF.

(a) The only exception to this instruction is as

follov^s

:

''We save an exception to the supplemental in-

structions, on the ground that they do not cover

the subject matter, or the law, and particularly to

the instruction with reference to the knowledge of

the other officers of the company."
(Transcript, page 167.)

(b) It seems to us that the statement of the court

and its reasoning is correct. The mere fact that one

member of a corporation might believe certain state-

ments to be true would not disprove the fact that the

president did not believe them to be true nor that the

Board of Directors did not know that they were false.

It might be here pointed out that appellant had made

an abortive attempt to set up a defense that though it

made the representations, and though appellee relied

upon them, and was induced thereby to purchase and

was damaged, its secretary believed them and therefore

it could not be held liable. As was said by the Cali-

fornia Supreme Court:
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''If one makes material false statements to an-

other, to induce that other to buy an article and
which does induce him to buy to his injury, the

defrauding party either knowing them to be untrue,

or believing them to be true, but having no suf-

ficient ground for such belief, he will not be pro-

tected from liability for his fraudulent conduct by
the fact that he did not intend to deceive the other

party. Having actually deceived such other party

and having profited by such deceit, he cannot be
allowed to retain the advantage, or defeat, liability,

on the ground that he acted in good faith without
actual intent to deceive. Nor is such intent, in such
a case, a necessary element of the fraud which forms
the basis of the cause of action. The intent which
is essential is the 'intent to ... . induce another
party to enter into the contract.'

"

Spreckels vs. Gorrill, 1^2 Cal. 383 at 387.

We submit that the court was properly cautioning the

jury against being misled as to this remarkable defense.

We respectfully submit that the judgment should be

affirmed.

Respectfully submitted,

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Appellees.


